Introduction
China started a policy of expanded participation in the world political economy. This has been reaffirmed most recently with China's accession to the World Trade Organization. This process has resulted in increased interaction between regulatory norms and practices long-accepted as integral features of the People's Republic of China rule and foreign norms often associated with globalization that embody significantly different assumptions and expectations. China is stressing South-South cooperation and promotion of a new world order. In November 2006 China hosted the third Forum of China and Africa Cooperation (FOCAC) bringing together forty-eight African delegations and forty-one heads of state in the Chinese capital. Established in October 2000, the FOCAC brings together Chinese and African political and business leaders with the aim of "collective consultation and dialogue and a cooperation mechanism between the developing countries, which falls into the category of South-South cooperation."(Note 2) Nowadays, Chinese politicians and businessmen are more and more interested in the African continent. China's growing demand for raw materials has led it to closer involvement in the continent balancing its growing trade deficit with exports of commodities and labor. Such a policy has led China to massive investments in African natural resources, an increasing trade balance, renewed stress on development aid and ever growing amounts of Chinese exports to the continent. China pledged to increase its two-way trade with Africa from the current $40 billion to $100 billion by 2009, set up three to five special economic zones and institute a $5 billion development fund to encourage Chinese investments in Africa.
As China-Africa economic relations are increasingly based on trade and investment, and trade is based on more than just commodities, the relationship is likely to expand along with economic growth in China and Africa. Economic relations are increasingly dominated by commercial ties rather than by aid considerations. The private sector rather than government ministries is increasingly the engine of economic exchange between China and Africa. This underscores the importance of improving the investment climate and strengthening the regulatory framework to achieve win-win outcomes. It further points to the importance of trade relationships and trade agreements.
Three decades ago Chinese leaders decided that legal modernization was necessary to promote economic modernization. Since that period China took its first step to develop a civil legal system to support a market-based economy by adopting laws to reflect the country's economic and social demands. In this regard, different laws were adopted such as Economic Contract Law (1981 ), Foreign Economic Contract Law (1985 and General Principles of Civil Law (1987) . Now, to better facilitate economic growth, the National People's Congress has unified China's various national specialized contract laws to obtain the "Uniform" Contract Law 1999 (Note 3).
OHADA is a system of business laws and implementing institutions. Sixteen West and Central African nations (Note 4) adopted this regime in order to increase their attractiveness to foreign investment. In contract law OHADA state member's adopted on 22 March 2003 only "The Uniform Act on Contracts for the Carriage of Goods by Road". Other fields of contract law are governed by national laws. Because most of the member states are former French colonies, the OHADA laws are based on the French legal system. Economic and commercial relations take form through contracts. These economic and commercial relations between China and Africa should take place in a good legal environment. The world of business needs a legal framework which allows it to grow and flourish easily and quickly. Thus a thorough study of the two contractual systems appears necessary to our eyes. This work focuses on contract formation (I) and breach of contract and
Contract formation
Article 2 of Chinese Contract Law (Note 5) defines a contract as an agreement between natural persons, legal persons or other organizations with equal standing, for the purpose of establishing, altering, or discharging a relationship of civil rights and obligations.
According to Art.1101 of French Civil Code (Note 6) (art.21 of Malian Régime Général des Obligations (Note 7), a contract is an agreement by which one or several persons bind themselves, toward one or several others, to do or not do something.
In the two definitions, we note that the contract is a manifestation of wills which connects one or more people, whether they are physicals or morals.
This manifestation of wills is complex and is made up of different steps.
Accordance of minds:
To make a contract it needs two concordant manifestations of will in their object and which are able to meet in time and space. The accordance of wills is fulfilled through an offer followed by an acceptance.
Offer and acceptance
The Contract Law is the first contract legislation in modern China that contains the provisions of offer and acceptance though those two terms were actually used in practice for many years before the Contract Law was adopted. Indeed, the concepts of both offer and acceptance are not originated in China but, as provided in the Contract Law, they necessarily reflect some Chinese characteristics. First of all, offer and acceptance are based on the premise that contract is a mutual agreement. Secondly, acceptance, if valid, will result in the conclusion of a contract and no consideration is needed. Thirdly, for certain contracts, their effectiveness would be subject to administrative approval after acceptance.
The Chinese New Contract Law promulgates a series of provisions on offer and acceptance. It considers that a contract is to be concluded by the exchange of an offer and an acceptance.
"An offer is a party's manifestation of its intention to enter into a contract with the other party, which shall (i) have terms that are specific and definite; and (ii) indicate that upon acceptance by the offeree, the offeror will be bound thereby." (Note 8). Thus, there are two elements that an offer must contain: a manifestation of intent and desire to make a contract with others.
It distinguishes clearly an offer from an invitation to deal which is a party's manifestation of its intention to invite the other party to make an offer.
An offer becomes effective when it reaches the offeree. It can be withdrawn, revoked or terminated in conditions determined by law.
The concept of acceptance is provided in Article 21 of the Contract Law, which defines acceptance as "a manifestation of the offeree's assent to an offer".
An acceptance shall be manifested by a notification thereof, except where it may be manifested by conduct. An acceptance shall reach the offeror within the time period prescribed in the offer. Where the offer does not specify a time period for its acceptance, the time when the acceptance must reach the offeror depends on whether or not the offer is made orally. Where the offer is oral, the acceptance shall be dispatched immediately, unless the parties have otherwise agreed; where the offer is not oral, the acceptance shall reach the offeror within a reasonable time. The time period for an acceptance of a written offer commences in accordance with how the written offer is made. Where an offer is made with a letter or telegram, the period for acceptance begins on the date shown on the letter or when the telegram is handed in for dispatch. If the letter does not specify any particular date, the period commences on the date of the postmark. Where the offer is made through an instantaneous communication, such as by telephone or facsimile, the period for its acceptance starts once it reaches the offeree. It becomes effective once the notice thereof reaches the offeror.
An acceptance can also be withdrawn but the notice of the withdrawal shall reach the offeror before or at the same time as the acceptance.
Article 1108 of French civil code (art. 28 of Malian RGO (Note 9) determines the essential conditions to the formation of contract.
According to French system of contract law (we remind that OHADA Law system is modeled on the French one), an offer to a contract is one which shows clearly the intention of the offeror to enter into a binding contract on the terms set out. It contains the essential elements of the contract, whose acceptance without reserve by the other party creates the contract (Note 10).
It is distinguishable from a letter of intent or offer to start negotiating, which may create only an obligation to negotiate in good faith and therefore possibly give rise to a quasi-delictual liability if the negotiations are not made in good faith or arbitrary ended.
An offer may be inferred from conduct (displaying goods with their prices usually constitutes an offer for sale; a taxi waiting at a taxi rank thereby offers a contracts of carriage). An offer may be to the general public or a particular individual. It may also be for a certain time. If it is opened for a certain time, it cannot be revoked before the end of that time. Revocation of an offer before the definite time usually gives rise to quasi-delictual liability in damages. An offer to indefinite time can be revoked at any time if made to the general public or within a reasonable time if made to a given individual.
Acceptance must be of the offer as a whole. Reservations or modifications of the terms of offer constitute counter-offer. Generally, mere silence does not constitute acceptance but there are many possible exceptions. Acceptance may be implicit, as where the terms of offer where fulfilled or there is a continuing business relationship between the parties and the proposed contract is of the kind regularly implemented between them. Trade usages may also indicate acceptance despite the absence of any response to an offer (Note 11).
Place and time of formation
A very common notion under the Contract Law is that the conclusion of a contract is dependent on the effectiveness of the acceptance.
According to Article 25 of Contract Law of China, a contract is concluded when acceptance becomes effective. In light of the Contract Law, the conclusion of contract means that the parties have reached a mutual assent which demonstrates that the parties have agreed on the terms and conditions of the contract. The conclusion of the contract may also serve as an indicator of the beginning of the contractual rights and obligations between the parties. Basically there are two factors that affect the effectiveness of acceptance. These two factors are the time and place.
In an attempt to clearly address the time of contract, the Contract Law focuses on the way in which a contract is concluded. In addition to Article 26 that provides the "arrival rule" for acceptance to take effect, Article 32 further stipulates that when a contract is made in writing the contract is concluded at the time both parties sign or affix a seal on it (Note 12). Although Article 32 does not specify which one controls if the signature and seal are made at different times, the general rule is the doctrine of "first in time". Moreover, under Article 33, if the contract is concluded in the form of a letter or data-telex, etc., a party may request to sign a letter of confirmation (Note 13). Under this circumstance, the contract is concluded when the confirmation letter is signed.
With regard to the place of conclusion of contract, it is provided in a more specific way in the Contract Law because the place of conclusion of contract is regarded as an essential element that would affect the matters of jurisdiction (and choice of law in foreign cases) concerning the contract disputes. First of all, Article 34 adopts a general principle that the place where the acceptance takes effect is the place of conclusion of contract. Secondly, Article 34 contains a special provision stating that when the contract is concluded in the form of data-telex, the main business place of the recipient shall be the place of conclusion of contract, and if there is no main business place the recipient's habitual residence shall be considered as the place of conclusion of contract. Article 34 also permits the choice made by the parties if the parties have agreed otherwise as to the place of conclusion of contract (Note 14). And thirdly, in accordance with Article 35, if the contract is made in writing, the place where both parties sign or affix a seal shall be the place where the contract is concluded.
It is interesting to note that although the Contact Law is not the first contract legislation in the modern China, it is the first time that offer and acceptance are provided in the law. However, it is important to remind that for certain types of contracts in China government approval is required, and in these cases, the contract, though being formed, would not take effect prior to obtaining the approval from the government. Article 44 of the Contract Law contains the provisions that specifically deal with the formation and legal effect of a contract. According to Article 44, a contract legally formed shall take effect upon the formation of the contract. But if government approval or registration is required, the contract will become effective only after the completion of the approval or registration (Note 15).
In French, as in OHADA's countries contract legislations, a contract is formed by the conjunction of offer and acceptance. The difficulty that appears here is about the time and the place of formation of the contract. Here, we must distinguish whether parties to the contract are present or not.
No problem arises when the offeror and the offeree are in the presence of each other. The principle is that the contract is formed instantly. The accordance of wills is fulfilled immediately; offer being seized by acceptance, the contract is entirely and definitely formed.
As regards the case where the two parties are absent, the question whether a contract is formed when acceptance is posted or when the offeror receive it has occupied the courts. The issue is still treated case by case, although the courts tend generally to hold that acceptance is given, and thus the contract formed, when it is posted (Note 16).
Contract validity
A contract that is formed in accordance with the law becomes valid or effective immediately upon its formation. However, where a law or administrative regulation requires approval or registration, a contract shall take effect only upon its successful completion of such procedure.
A formed contract may not be necessarily valid.
Void contracts
A contract shall not be enforced if it is void and its voidness retroactively applies to the date the contract was made. A well-accepted principle is the maxim that a contract that is void now is void from its beginning. Generally speaking, a void contract is the contract that is concluded but violates the law or regulations or does not meet the requirements for the contract to become effective. Therefore, if a contract becomes void, it has no legal effect and of course is not binding. Based on this principle, Article 56 of the Contract Law explicitly provides that a contract that is null and void shall have no legally binding force from the very beginning.
In this situation, the expression of the will of the parties cannot create a contract that has the validity of a juristic act. Article 58 of China's General Principles of Civil Law, similar to article 52 of China's Contract Law, identifies several kinds of void contracts: Article 1108 of French Civil Code, similar to article 28 of Malian RGO, determines the structure of contract. French law considers a contract illegal (void) because its cause or reasons are illegal, as when its purpose is to evade a mandatory provision such as the prohibition of preferred payments by an insolvent debtor. A lawful cause being a condition of the formation of the contract, the contract is automatically void. The same rule applies to the object of the contract (absolute voidness). So a transaction relating to an estate which the contracting party expects to inherit is void because its object is unlawful.
Illegality may also arise from the consequences of the contract; for example, a contract whereby the president of a company transfers corporate assets to another company in which he has personal interests, or a contract made in breach of exchange control regulations. Whether such contracts are voidable is determined either in the relevant statutory provision or by courts on a case-by-case basis. The general principle is that there is no nullity without specific legal provision. So the courts usually held that contracts in breach of exchange control regulations, then in force, were valid, subject to the application of the specific penalties provided for in such regulations. In the field of economic public policy and consumer protection, however, there is a tendency to make nullity a specific sanction.
Voidable contracts
It must be kept in mind that under the Contract Law, a contract will be void if there is a fraud or duress that has caused harm to the State interest. If, however, no State interest is involved, the fraud or duress will only render the contract voidable. Once again, the underlying premise is the supremacy of the State interest in Chinese economy. As far as the contract is concerned, the major difference between void contract and voidable contract is that when a contract is void, it will take no effect without any action of the parties, but if a contract is voidable, the party seeking to avoid the contract must make a request.
In accordance with Article 54 of the Contract Law, if a contract is concluded by a party against the other party's true intention through the use of fraud, coercion or exploitation of the other party's unfavorable position, the injured party shall have the right to request the people's court or an arbitration body to modify or rescind the contract. Article 54 also provides that a party shall have the right to modify or rescind a contract if the contract is concluded as a result of a material misunderstanding or is obviously unfair at the time of contract.
According to article 1116 of French Civil Code (art. 38 of Malian RGO), a contract is voidable where one party's intentional deceptive conduct (dol) has prompt the other party to contract. The principle is similar to that of fraudulent misrepresentation, but somewhat wider because French law does not require a false misleading statement of fact. Silence may constitute dol when one contracting party had a duty of disclosure, express or implicit. As in French Civil Code (art. 1112), countries of OHADA's area legislation also recognize violence as a reason to make a contract voidable (relative nullity). The question is whether a reasonable person would feel that this person or possessions were threatened by some real and present harm. The court takes due regard to the age, sex and circumstances of the parties. The pressures exerted may be either physical or moral, but must be essentially unjust and illegal to fall within rule.
Breach of contract and liability
In contract law, the breach of a contract occurs where there is an anticipated repudiation or an actual breach. The anticipatory repudiation is a concept borrowed into the Chinese Contract Law from the common law system. The parties to a contract that is legally enforceable are obligated to perform the obligations arising from the contract, and failure to perform may constitute a breach of the contract for which the party in breach will be held liable. In accordance with the concept of anticipatory breach, a party does not have to wait until after the time of performance in order to hold the other party liable for its breach, provided, however, that the other party has expressly stated or indicated by its conduct that it will not render its performance (Note 18).
Liability for breach
Generally, the liability for breach is defined as the civil liability that arises from the conduct of violation of a contract.
There are two notable principles governing liability for breach that have fundamental impacts on Chinese contract law in the remedies. The first is the principle of liability. Under this principle, a person will be legally liable for failure to fulfill what he is obliged to do as required by law. The best example to illustrate this principle is Article 106 of the 1986 Civil Code. It is provided that a citizen or legal person who breaches a contract or fail to fulfill other obligations shall bear civil liability. Obviously, Article 106 attempts to differentiate civil liability from obligation. Scholars have also made efforts to make distinction between liability and obligation. In one book, obligation is defined as the commitment that a party is required to make either under the provision of law or by a contract, and the liability is termed as the consequence in which the party is compelled to continue performing or to take other remedial acts when the party fails to fulfill his obligation (Note 19). Therefore, the liability is not simply the obligation, but the legal consequence facing the obligor in case the obligor defaults (Note 20).
The second principle is the doctrine of liability imputation. Liability imputation is the process of determining whether the party in breach shall be responsible for the breach of the contract. If a party is alleged to have breached a contract, before any liability is to be imposed, the question that must first be answered is whether the breach is caused by the party. The next question then will be whether the liability shall be imposed on the party who is found to be in breach. The liability imputation principle requires that the civil liability be imposed for what should be legally blamed. This principle is deemed as the cornerstone of determination of civil liabilities because it establishes standards and rules under which the determination shall be made.
In contract law theory, two basic approaches are commonly employed as the standards to impute civil liabilities, namely the fault approach and strict liability (or no fault) approach.
Liability for breach is provided by article 1382 et seq. of French Civil Code. According to article 1382, "Any act whatever of man, which causes damage to another, obliges the one by whose fault it occurred, to compensate it." The same provision is stipulated by article 125 of Malian RGO.
French Contract Law links liability exclusively to a fault. But they are some decisions and regulatory provisions which are equivalent in effect to strict liability.
Fault
As in civil law tradition, fault was an essential component in determining breach in Chinese contract law.
The fault approach suggests that a party who fails to perform the contract should not be responsible for damages unless he is found at fault. Thus under the fault approach, the liability of the party who breaches the contract will be determined in consideration of both the conduct of breach and underlying fault of the party. This view of monism of the principle of attributing contractual liability is widely acknowledged by the academic. The obligor is at fault for not carrying out his obligations and this is a pre-requisite condition for bearing liability for the breach of contract (Note 21). Due to the special nature of contractual liability, the monism of the principle of attributing liability and the principle of fault liability in contractual liability is the principle of fault deduction (Note 22).
If fault is not now an essential component to determine breach in China, it is still the main substance of liability in French and OHADA systems of law.
French Civil Code in its art. 1603 provides that the vendor has two main obligations: "to deliver and to warrant the thing which is sold". Under Article 1604 et seq. relating to delivery obligations, the courts have laid down the principle that the vendor must deliver a thing whose characteristics correspond to the request of the purchaser. In the case of default in conformity the sale can be rescinded. Article 1641, on the other hand, provides "the seller is bound to guarantee the goods against hidden defects which make them unfit for the use for which they are intended or which so impair such use that the purchaser would not have bought them, or would have bought them at a lower price, if he had known of such hidden defects". The distinction between actions arising from hidden defects and actions for non-conformity has become of major importance in the French law of sales because of the different procedures they involve. An action based on hidden defects in the goods can be started at any time after delivery, provided that it is started within a short period of time after the disclosure of the hidden defects. An action in conformity, however, is not subject to the short period of time requirement; but cannot be started if the goods were accepted without reserve at the time of delivery. In addition, a purchaser starting an action on grounds of hidden effects can take such action either against his seller or by action against any previous seller, up to the manufacturer, despite the absence of a contractual relationship between them. This is because Article 1641 creates a warranty obligation, the benefit of which is transferred by subrogation to each successive buyer. Although the grounds for the two actions are different, they may well overlap, and both are usually started together by dissatisfied purchasers. The distinction between the actions is much criticized because of the practical difficulty of distinguishing between hidden defects and faults in conformity.
Strict liability
Strict Liability is a notion introduced into Chinese Contract Law from the Anglo-Saxon Law. The strict liability or no fault doctrine, on the contrary, allows a party to claim damages if the other party fails to fulfill his contractual obligations regardless of the fault of the failing party. Pursuant to the strict liability doctrine, if the performance of a contract is due, any non-performance will constitute a breach and the fault on the party in breach is irrelevant. Strict liability has obvious and easily identifiable advantages (Note 23). Firstly, the plaintiff need only prove to the court the fact that the defendant did not carry out his contractual obligations. The plaintiff is not required to prove that the defendant was at fault. Strict liability also does not require the defendant to prove that he was not at fault for not performing. Thus, the difficulty of proving whether there is fault is done away with and judgment is also facilitated. It is also beneficial to the economy of the proceedings. Secondly, there is a direct relationship between the liability for non-performance and breach of contract as there is a causal link between the both of them. Strict liability helps in ensuring that the parties treat the contract seriously and it also adds to the gravity of the contract. The tendency of the party in breach to try and argue that there was no fault, hoping to escape liability and to avoid being under the principle of fault liability helps in strengthening the spirit of responsibility and the legal awareness of the parties (Note 24).
Strict liability is not expressly stipulated in French contract law and similar. Despite this lack of such provision in French contract law, some decisions and statutory or regulatory provisions create obligations for suppliers of goods or services equivalent in effect to strict liability. The obligations of suppliers of goods and services have been steadily extended in the field of contract throughout the century, in order to make available to contracting parties remedies which were not practicable under tort law because of the requirement of fault under Article 1382. A landmark decision held that "the carrying out of the contract of carriage implies ... for the carrier an obligation to carry the passengers safely to their destination" (Note 25) -thus permitting the passengers to start their action on the basis of the contract simply by showing that this obligation of safety had not been complied with, and without needing to show distinct fault as required by Article 1382.
Exemption of liability
A contract is based on the traditional doctrine of pacta sunt servanda (agreement must be kept). A party who fails to perform a contract shall be held liable for breach. But such liability may be excused in certain circumstances that are either agreed by the parties or provided by the law. If a party is exculpated from the liability for breach under the agreed circumstances, the exculpation is called contractual exemption. When the liability for breach is excused under the provision of law, the exculpation is termed as legal exemption. If the breach falls within the legal exemption, the liability of the party in breach will be excused as the operation of law without reference to the agreement of the parties or the terms of the contract.
Force majeure
The only legal exemption of the contractual liability in the Contract Law is the exemption on the ground of force majeure. Under Article 117 of the Contract Law, in case where a contract could not be performed because of force majeure, the liability for breach shall be excused in part or wholly in light of the effects of the force majeure. Recall that in Article 94 of the Contract Law, the force majeure is a legal ground on which a contract may be dissolved. Here upon occurrence of force majeure, a party's obligation to perform the contract will be excused and the liability for breach will consequently be exempted.
In the meantime, Article 117 provides two exceptions to the legal exemption, namely exemption from the liability due to force majeure, under the Contract Law. The first exception is where "the law otherwise provides". For example, under Article 34 of the Post Law, force majeure may not exempt the liability of the post office for the loss of money remittance or insured postal articles. The second exception involves delayed performance. It is provided in Article 117 of the Contract Law that if the force majeure occurs after one party has delayed in performance the liability shall not be exempted. The underlying reason is that delay in performance is a breach for which the nonperforming party should be held liable, and force majeure should not exempt the liability of the party who is already in breach.
Force majeure in the PCR closely follow the French or continental choice of language.
The principle of force majeure is provided by article 1148 of French Civil Code (art. 120 of Malian RGO). It stipulates that "there is no occasion for any damages where a debtor was prevented from transferring or from doing that to which he was bound, or did what was forbidden to him, by reason of force majeure or of a fortuitous event" (Note 26).
Force majeure, connoting superior or irresistible force that excuses non-performance or delayed performance, is a term incorporated directly form French into international and Anglo-American contract law. In its narrow sense, force majeure is limited to calamities of unavoidable force arising from causes wholly independent of human intervention.
The concept of force majeure would have very limited application in contract law with its scope so narrowly restricted. In fact, however, the reach of force majeure has undergone significant expansion in many countries as the result of consensual bargaining on contractual terms by the parties, and also has developed extra-contractually through the evolution of judicial doctrine and statutory language.
Other causes of exemption of liability
Chinese contract law allows parties to a contract to negotiate in their contract a force majeure clause (contractual exemption) in order to better protect their respective interests. But absence of the force majeure clause does not deprive a party of the right to claim exemption upon occurrence of force majeure because of the availability of Article 117 legal exemption. But, if there is a force majeure clause in the contract, the clause will be regarded as a supplement to the legal exemption and may be used to help allocate risks and ascertain the scope or coverage of the force majeure.
In the French contract law, as in OHADA's space contract law, in addition to the contractual exemption, there are also other causes of exemption from liability.
These causes are related to the act of the creditor or a third party.
Article 121 of Malian RGO stipulates that the fault of the victim reduces the liability of the author of the damage when it has contributed to the result.
It follows from this that the act of the creditor, or not at fault, exonerates completely the debtor when it was the sole cause of damage; but if the debtor has concurred by its fact to the achievement of the damage, then there is a partial exemption of the debtor and sharing responsibility.
The debtor is also exempt if the failure is due to a third party. But to be discharged this must be irresistible and unforeseeable, therefore present the characteristic of force majeure for the debtor. This fact should not come from an employee of the debtor or any person under his responsibility.Conclusion
The past decade has witnessed a major and very significant increase in China's engagement in Africa. FOCAC was established, and is now running, as the main means by which to conduct dialogue between different African nations and China over where the general direction of this relationship should go. More importantly, it provides an integrative framework for treating Africa as a single actor, which will greatly promote the identity-building of Africa and differentiate itself with other relationship. The FOCAC process offers Africa a new opportunity for a partnership with China and the prospect of a long-term mutually beneficial relationship with the world's fastest-growing economy.
It is evident from this brief comparison between the new Chinese Contract Law and the contract law of OHADA area that both contract laws have assimilated many of the general rules set forth by the UNIDROIT Principles. Chinese new contract law has adopted many rules of UNIDROIT Principles. Of these many are new to the Chinese contract system. The OHADA area contract law is based on French contract law. Most of these countries are France ancient colonies. The comparison of these two contract laws shows the similarities and differences between them. That is important in the future harmonization of a legal framework of commercial and economic cooperation of China with Africa.
